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IN THE UPPER TRIBUNAL Case No.  CH/2615/2012 
ADMINISTRATIVE APPEALS CHAMBER 
 
Before Judge Mark 
 
Decision:  The appeal is allowed.  I set aside the decision of the tribunal and I 
substitute my own decision setting aside the decision of the council that the claimant 
was not entitled to housing benefit in respect of her liability for rent under the tenancy 
agreement beginning on 2 May 2011, and I remit the matter to the council to 
determine the claimant’s entitlement to benefit on the basis that the claimant was 
liable to make payments of rent under that tenancy agreement and that there is 
nothing in regulation 9 of the Housing Benefit Regulations 2006 by virtue of which 
she can be treated as not so liable. 
 
 

REASONS FOR DECISION 
 

1.  In 1960, the claimant became a tenant of the property where she now lives.  
The respondent council was the landlord.  In 1990, when she was 64, she 
purchased the property from the council and was registered as freehold 
proprietor.  Because of her position as sitting tenant, she paid only 40 per cent 
of the market value.  She raised this money, £16400, by means of a 100 per 
cent mortgage from Bradford & Bingley Building Society, the repayment period 
being 10 years (file, p.99).  Because of her age, her son acted as guarantor.  It 
was a term of the mortgage that a life assurance policy on her life for £16400 
was to be taken out with Scottish Amicable Life Assurance Society and 
maintained to enable the loan to be repaid at the end of the term. 

 
2. From 1995 to 1998, the claimant received assistance with the mortgage 

interest payments from the DSS (pp.102-104).  According to her daughter, who 
has acted for her before the tribunal and on this appeal, the claimant took out 
the life assurance policy.  There is no evidence as to who paid the premiums or 
as to what became of the proceeds of the policy when it matured.  It appears 
that it was not needed to pay off the capital of the mortgage, for which it was 
originally taken out, because, on 11 December 1999, the claimant’s son paid 
£15,000 to Bradford & Bingley, reducing the amount still outstanding on the 
mortgage to about £400.  At p.66 the daughter states that he had to borrow the 
£15,000 to do this, although I note that the record of proceedings before the 
tribunal contains the note, at p.208, “Don’t’ know how he bought [sic] the 
£15,000” and the tribunal’s statement of reasons states at p.221 that the 
daughter did not know how her brother got the £15,000 to pay off the 
outstanding principal son.   

 
3. It is unclear why the claimant’s son did this at that time if the insurance policy 

was due to mature to pay off the capital a few months later.  It is possible that it 
may have lapsed or that the claimant, who had decided not to claim further 
benefit from the DSS as she found their questioning intrusive, may then have 
found herself in financial difficulties as a result.  The payment by the claimant’s 
son, who was the guarantor under the mortgage, does not appear to have been 
intended as a gift.  According to the claimant (p.42) her son had paid the 
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mortgage throughout except on one occasion when he was out of work and 
she paid it. 

 
4. The evidence, which does not appear to have been challenged by the council, 

was that at least following the payment of the £15,000, although the property 
remained registered in her name, the claimant regarded her son as its owner.  
It may be that it was always intended that it should be his house in due course 
and that it was only registered in the claimant’s name because it was the 
claimant who was entitled to the 60 per cent discount on the purchase price in 
1990.  There does not appear to have been any formal arrangement between 
mother and son, but it would appear that the claimant, who continued to live in 
the property, while her son at all times lived elsewhere, was responsible for 
outgoings in respect of the property, and at times between 2000 and 2003 she 
paid some rent in respect of it until he told her that he did not need the money 
and she should not pay it.  The outgoings included repairs, maintenance and 
insurance.  Until 2011, the claimant, despite her age, had seasonal work which, 
together with her pension, enabled her to keep up this arrangement.  During 
that period, according to her daughter, she made no claim for pension credits 
or any other benefit although entitled at least to the pension credits and council 
tax benefit.  This was said by her daughter to be partly because she felt that if 
she could get by without claiming benefits she should do so, and partly 
because she disliked the questions asked by DWP staff, which she regarded 
as intrusive and humiliating. 

 
5. Meanwhile, she regarded the house as his, as he had in effect paid for it, and 

at her insistence, in 2006 it was transferred to him.  At that time, its open 
market value with vacant possession was about £80,000. 

 
6. In April 2011 the claimant finally gave up part time working, either because it 

had become too much for her or because the reduced hours offered were not 
worth her while.  In either event, it was plainly a decision she was entitled to 
make at the age of 83.  As a result, however, she needed to apply for benefits.  
Without them she could not afford to continue to maintain the property and 
keep it in repair in accordance with the longstanding arrangement with her son.  
Further, according to her son, his work in recent years had been patchy and he 
was running short of money himself (file, p.51).   

 
7. The claimant therefore claimed and obtained pension credits and also claimed 

housing and council tax benefit.  To this end, with help from her daughter, she 
completed and submitted a claim dated 19 April 2011 to the council.  In it she 
stated that she was waiting to hear about pension credit, gave details of her 
income and capital and stated that she did not pay rent for her home.  The 
council appears to have responded by awarding council tax benefit but advised 
the claimant that it could not pay housing benefit if no rent was payable.  This is 
largely correct so far as one-off payments are concerned, although I am not 
certain that repeating items such as insurance payments would not be 
periodical payments that would be covered if paid under a legal obligation. 

 
8. The response of the claimant and her son was to substitute for the 

arrangement that had previously existed a tenancy agreement under which the 
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claimant rented the property from her son for 6 months under an assured 
shorthold tenancy at a rent of £450 per month.  The rent had been chosen as 
representing the appropriate arms length commercial rent for the property.  As 
explained by the son, at pp.54-55, it was essential that rent was obtained so 
that he could pay for repairs and ongoing property costs, as his mother could 
no longer afford this.  A commercial tenancy agreement was the only option 
that allowed his mother to remain in the property she had lived in for over half a 
century.  His main concern was that his mother should be able to remain in her 
home.  The arrangement by which his mother had paid for repairs, etc. instead 
of a regular rent had been superseded by the formal tenancy agreement. 

 
9. It is also plain that the only way in which the claimant would be able to pay the 

rent in question would be if she obtained housing benefit. 
 

10. Apart from there being a question as to whether the son would in fact evict his 
mother if she could not pay in one way or another for the repair and 
maintenance of the property, there does not appear to be any real question that 
claimant and her son have been open and honest about the arrangements they 
came to and what motivated them. 

 
11. The council decided that the claimant was not entitled to housing tax benefit 

because the tenancy was not a commercial one (p.53).  The claimant 
appealed.  She did not attend the tribunal hearing but was represented by her 
daughter, who is a solicitor, and who submitted lengthy written submissions 
and evidence at the hearing, as well as making oral representations at the 
hearing.  The tribunal concluded that a tenancy was created between the 
claimant and her son from 2 May 2011 but that having regard to all the 
circumstances it was not on a commercial basis. 

 
12. The statement of reasons is not entirely easy to follow.  It confirms that the 

tribunal accepted the initial claim form as accurate when it stated that no rent 
was paid.  It then states that the second claim form showed that the claimant 
did pay rent – in fact it showed only that there was a new tenancy agreement 
under which rent was payable.  The claim form stated, rather oddly in view of 
the clear factual position throughout, that the claimant had been renting her 
home since 14 January 1991, having moved there in 1960.  The statement of 
reasons went on to state that  

 
“It was very difficult to accept the second claim, in view of the fact that the claimant 
had been paying her interest only mortgage from her earnings and income support, 
her council tax and keeping up with her repairs.  It appeared more likely than not, that 
the claim of June 2011 was no more than an attempt to support the tenancy 
agreement dated 2nd May, 2011, as the claim had said a tenancy agreement would be 
required.  By implication, it did appear that the reason for the [claimant] transferring 
her property to her son, and which she had been paying for, albeit on an interest only 
basis, was such that she could be in a rental situation.  This being the position, more 
or less, some 5 years from the date of the transfer when the Housing Benefit claim is 
made.  From the evidence before the Tribunal I did not find it convincing that there 
was a real urgency for the transfer, and [the daughter] said she did not know how the 
brother got the £15,000 to pay off the outstanding principal sum.” 
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13. I find this paragraph confusing and confused.  It is correct that claimant had not 
been paying rent as a tenant prior to the May 2011 agreement.  There was 
never any suggestion that she had been doing so once the property had been 
bought from the council in 1991, and that had at all times been made clear to 
the council.  The statement that she had been renting from January 1991 was 
odd and confused but no more than that.  The claimant had been paying the 
interest on the mortgage from her earnings and income support only up to 
1999, 7 years before she transferred the property to her son, and the transfer 
of the property to the son had been 5 years before any question had arisen of a 
rental agreement.  I can see no rational basis for the conclusion that she had 
transferred the property to her son to be in a rental situation when the 
evidence, which is not dealt with was that the claimant always regarded the son 
as the true owner, at least since 1999, because he had paid for the property 
and that was why she wanted to transfer it to him, and that she had simply 
continued for 5 years after the transfer, as for 7 years before it, to pay for 
outgoings. 

 
14. I am also unclear on what basis it was thought to be relevant to what extent the 

daughter knew the source of the brother’s £15,000 in 1999.  A more relevant 
enquiry might have been as to why the money was paid off at that stage, 
bearing in mind that the son was a guarantor, and that as a guarantor who had 
paid off the debt he would normally have been subrogated to the lender’s rights 
including the benefit of the mortgage as security for the repayment to him of the 
amount he had to pay.  There may also have been some enquiry, and findings, 
as to the legal relationship between the claimant and her son in relation to the 
property both before and after 2006.  It seems highly improbable to me that if 
they had fallen out and the son had sought to recover possession from the 
claimant in 2007 while she was paying the outgoings, that he would have 
succeeded in doing so.  It is very probable that the events would have been 
held to have given rise to some form of express or constructive trust under 
which the claimant would have had a legal right to remain in the property. 

 
15. The tribunal was told that the son had taken steps to document payments and 

that a rent book was available.  It was also told that while the claimant had 
given a cheque for some rent, the son had not cashed it as yet.  The statement 
of reasons observes that “while that may well be intended to  

 
“bolster the claim that this is a commercial agreement whereby a landlord is intending 
to make a profit from his letting, the reality is that he has not cashed the cheque and 
even when the house was transferred to him he has never sought rent from the 
[claimant].  This did not appear to be a case where the Landlord is waiting to see if his 
tenant gets Housing Benefit in order to avoid eviction proceedings, but one in which 
the Landlord has no intention of evicting the tenant and no intention of collecting rent 
from the tenant.  This arrangement did not strike me as one where the type of 
arrangement might be found on the open commercial market and the way in which the 
agreement was set up from the very start tended to show this was not meant to be a 
legally enforceable agreement.  I take into account the fact that the [claimant] is 
herself aghast that her son is capable of making her homeless.  The [claimant] is 
certain he is not, and the Tribunal accepts that this is so.  Thus, while [the daughter] 
said that he would ultimately evict her, this was found to be no more than a way of 
bolstering the claim to commerciality.” 
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16. The statement of reasons goes on to observe that the claimant might be of 

limited means but being in receipt of pension credit and retirement pension and 
having a bank account, she was not entirely impecunious.  I note that her 
weekly pension and pension credit totalled about £130 per week (p.21) and the 
bank account in question at the date of the application was stated to have 
£3576 in it (p.24).  The significance of this finding by the tribunal escapes me. 

 
17. Finally the tribunal goes on to accept that the effect of an economic downturn 

may not have been helpful to the son’s self employment, “but the elements of a 
genuine tenancy, had there been one, would more likely than not have existed 
from the time the property was transferred to him in 2006 or from 2001.”  It 
goes on to state that the son claimed that the claimant started paying rent for 
her home from 14 January 1991 but there were no details of this or any rent 
being declared as income to the Inland Revenue. 

 
18. While it is correct that the son did state that his mother had paid some rent 

while she worked, and the mother herself had stated that she had paid some 
rent between 2000 and 2003 until the son had said he did not need it and she 
should not pay it, I simply fail to understand the relevance of the arrangements 
prior to the agreement in May 2011 except as historic background to that 
agreement.  The arrangements before May 2011 were plainly informal, and 
their precise legal effect uncertain.  They came to an end in April 2011 
because, it was said, the claimant could no longer afford to pay for the 
outgoings and the son’s financial circumstances were not such that he could 
afford to take them on.  There is no suggestion, apart from what is plainly a 
misstatement in the second application form relating to renting from 1991, that 
the claimant had been paying rent since 1991 and no suggestion that it was 
under any form of binding agreement.  The claimant applied for pension credit 
and for housing and council tax benefits, because she had lost her 
employment, and discovered that although she was entitled to two of those 
benefits she was not entitled to housing benefit in the absence of a binding 
tenancy agreement.  With that background she entered into the tenancy 
agreement of 2 May 2011, making full disclosure of the circumstances. 

 
19. Further, the tribunal is in plain error of law in confusing the commerciality of the 

agreement of 2 May 2011 with its legal effect.  Under section 130 of the Social 
Security Contributions and Benefits Act 1992, a person is only entitled to 
benefit if he is liable to make payments in respect of a dwelling in Great Britain 
which he occupies as his home.  “Liable” means legally liable.  If, as the 
tribunal appears to be suggesting, this was not a legally enforceable 
agreement, then the question of commerciality would not arise.  Commerciality 
is a separate issue which arises because regulation 9 of the Housing Benefit 
Regulations 2006 (“the 2006 Regulations”) provides that in certain 
circumstances a person who is liable [i.e. legally liable] to make payments in 
respect of a dwelling shall be treated as if he were not so liable.  The first of 
those circumstances is where “the tenancy or other agreement pursuant to 
which he occupies the dwelling is not on a commercial basis.” 
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20. The tribunal, in looking at the extent to which the son would enforce the 
agreement, is also confusing legal liability and the enforcement of that legal 
liability.  There are many cases where parties enter into legally binding 
agreements, but without necessarily intending to enforce every provision in 
those agreements.  It is plainly possible for a son and a mother to enter into a 
tenancy agreement under which the son has the right to evict the mother either 
at the end of the tenancy or on non-payment of rent, but where the son, for 
obvious reasons has no intention to enforce that right.  There is still a legally 
binding agreement although the attitude of the parties to it may be relevant in 
considering whether it is on a commercial basis or whether the liability was 
created to take advantage of the housing benefit scheme, another 
circumstance in which a party is to be treated as not liable to make the 
payments in question – regulation 9(1)(l) of the 2006 Regulations. 

 
21. I am satisfied, for the reasons given, that the tribunal has failed to provide 

adequate reasons for concluding, if it did conclude, that this was not a legally 
binding agreement, and that it erred in law in considering commerciality by 
reference to the question whether it was legally binding.  It also failed properly 
to take into account the change of circumstances which led to the May 2011 
tenancy agreement being entered into, and the purpose of that agreement in 
considering whether it was intended to be legally binding. 

 
22. Although there are some gaps in the history of this case, I have come to the 

conclusion that I am able to substitute my own decision for that of the tribunal. 
 

23. I have no doubt that the tenancy of 2 May 2011 was intended to be a legally 
binding agreement.  While they claimant and her son had operated previously 
on informal undocumented arrangements which had worked well in the past, 
the time had come when they were no longer economically viable.  As a result 
they needed the claimant to be able to claim housing benefit.  In order for her 
to be able to do this, they realised, a proper tenancy agreement was needed 
and they entered into one.  There was a plain intention to create a legal 
relationship because without it the claimant could not get the housing benefit 
which they both needed.  The fact, if it is a fact, that the claimant did not 
appreciate that her son would be able to evict her if she did not pay the rent 
does not mean that she did not intend to create legal relations by entering into 
the tenancy contract.  She would in any event have appreciated that if she did 
not enter into the agreement and did not pay for outgoings she would very 
possibly have to leave in any event. 

 
24. In considering commerciality, I must have regard to all the circumstances, 

including the relationship between the parties, and the terms of the agreement.  
I have to ask whether I am satisfied that on the balance of probabilities the 
principal basis on which the agreement was made was a non-commercial one 
(R v Poole Borough Council, ex p. Ross [1995] HLR 351 at p.358;  R(H) 1/03, 
para.18.6).  Rigid rules are inappropriate in this respect.  In R(H) 1/03, at 
paragraphs 16, Mr. Commissioner Jacobs stated that the purpose of the 
provision was to prevent abuse of the housing benefit scheme, but decision-
makers had to take great care not to exclude claimants whose arrangements 
were both genuine and necessary.  The truly personal arrangement presented 



 

CH/2615/2012 7

as a legal agreement or liability was excluded.  The burden was not on the 
claimant to show that the agreement was on a commercial basis.  In paragraph 
18 of that decision it was pointed out that bad faith was not a necessary 
ingredient; that the whole nature of the relationship had to be considered; that 
the amount payable was not the only consideration; that the arrangement was 
not necessarily commercial just because the financial element was more than 
minimal; that a long term stable relationship between the parties does not 
necessarily show that there was not a commercial basis and that in appropriate 
circumstances it was necessary to consider (a) the owner’s need for rent; (b) 
the claimant’s need for accommodation; and (c) the history of previous 
arrangements between the parties. 

 
25. There are several cases where a letting between a parent and a child has been 

held to be on a commercial basis – see for example CH/2329/2003, 
CH/3586/2005, CH/4854/2003 and CH/0296/2003.  In the latter two cases, it is 
expressly pointed out, following the decision in Ross that a friendly or family 
relationship cannot turn a commercial arrangement into a non-commercial one. 

 
26. With regard to enforcement, it was pointed out in CH/3586/2005 at paragraph 

38 that once it is accepted that a personal relationship does not of itself make 
the arrangement non-commercial, it is only to be expected that there may be a 
gentler approach to enforcement. 

 
27. In the present case, the claimant plainly needed accommodation and the son 

needed income to meet the outgoings that claimant could no longer afford.  
The previous arrangements were no longer practicable.  It does not appear to 
me to be realistic to expect the claimant to continue to meet those outgoings on 
an income of £130 a week.  The son may also have needed a proper income 
from the house because of his own declining income.  The agreement was for 
a commercial rent and on standard AST terms.  As in CH/3586/2005, para.39, I 
do not consider that the fact that the tenancy was for 6 months rather than 
indefinite renders it non-commercial.  The parties were plainly contemplating 
that the mother would remain there indefinitely if rent was paid, but that is often 
achieved by a succession of short term AST’s.  

 
28. In my judgment, this was a commercial arrangement which replaced an earlier 

arrangement that was no longer practicable.   
 

29. I then turn to the question whether the liability was created to take advantage of 
the housing benefit scheme.  As was pointed out by the Court of Appeal in 
Solihull MBC Housing Benefits Review Board v Simpson, [1995] FLR 140, it is 
commonplace for persons of limited means to enter into tenancies in the 
expectation of obtaining housing benefit.  Taking advantage means something 
akin to improper conduct or abuse of the scheme; it does not mean using the 
scheme or making the most of the opportunities it presents (CH/39/2007).  
Many such agreements are entered into with both parties recognising that 
without housing benefit the tenant would not have the means to pay the rent 
and the landlord would have no redress.    
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30. This case concerns an 83 year old lady with very limited income and capital.  
She is on the face of it precisely the sort of person who is intended to benefit 
from housing benefit.   If she had never owned her home and was renting from 
a stranger on the terms of the May 2011 letting, there would be no question of 
her in any way acting improperly or abusing the scheme by entering into the 
tenancy on the basis that she would need housing benefit to meet her liabilities.  
If she had divested herself of ownership of the property in 2011 with the 
intention of taking a tenancy back and seeking housing benefit so that her son 
would get the rent from the council, that may very well have involved an abuse 
of the scheme.  However, it is plain on the evidence that the property was 
transferred to her son 5 years earlier and I accept the evidence that it was 
transferred because the claimant considered that as her son had paid the 
purchase price, he should have the property, not in order to obtain some 
benefit that, at the time, she had no intention of claiming.  The claimant was not 
somebody who took advantage of benefits, even to the extent that she was 
entitled to them, until she had no other options in 2011 after ceasing work.  It 
was only because she could no longer afford the alternative to a tenancy at a 
proper rent that the AST was entered into.    

 
31. I conclude therefore that the liability under the tenancy agreement was on a 

commercial basis and was not created to take advantage of the housing benefit 
scheme. 

 
 

(signed) Michael Mark 
  Judge of the Upper Tribunal 
 
  29 January 2013 

 
 


